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Latest round in battle 
between N.Y. and DHEW: 
state given 30 days to comply 
NEW YORK, N.Y.—The h i t t e r b a t t l e be-
tween the New York State PSROs and the New 
York State Health Department has f i n a l l y -
reached the stage of a c o n f r o n t a t i o n be-
tween DHEW and the s t a t e h e a l t h department, 
w i t h the f e d e r a l o f f i c i a l s g i v i n g the s t a t e 
30 days (or u n t i l about August 9 ) t o comply 
w i t h f e d e r a l r e g u l a t i o n s . 
The c o n f l i c t centers on the respective 
functions of the PSRO and the st a t e i n moni-
t o r i n g h o s p i t a l care o f Medicaid p a t i e n t s . 
The PSROs contend t h a t s t a t e h e a l t h depart-
ment's ons i t e teams are i n f r i n g i n g on PSRO 
fu n c t i o n s , d u p l i c a t i n g the monitoring and 
i n t e r f e r i n g w i t h proper PSRO f u n c t i o n i n g . 
State h e a l t h o f f i c i a l s r e p l y t h a t they are 
operating under a s t a t e Medicaid law t h a t i s 
saving m i l l i o n s o f d o l l a r s . 
A f t e r a running f i g h t between the st a t e 
and the PSROs since the New York l e g i s l a -
t u r e ' s passage of the Medicaid law i n March 
l a s t year, both sides have t r a v e l e d t o Wash-
ington at various times t o discuss the matter 
w i t h the f e d e r a l government people. No 
r e s o l u t i o n was reached and f i n a l l y Robert A. 
Derzon, head of the Health Care Financing 
A d m i n i s t r a t i o n of DHEW declared t h a t the 
Social S e c u r i t y Act provided the PSROs w i t h 
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Califano action on PSR Council 
leaves 3 vacancies, 1 court suit 
At l e a s t three o f f o u r seats on the 
National PSR Cotancil made vacant by the 
abrupt a c t i o n on board membership by DHEW 
Secretary Joseph A. Ca l i f a n o , J r . , l a s t 
month (PSRO Update, June 1 9 7 7 ) , were ex-
pected t o remain empty when the Council con-
vened i t s J u l y 1 8 - 1 9 meeting. 
ONE GOES TO COURT 
Raymond J. Saloom, D.O., one of the 
four whose t e m s were ended June 30 by C a l i -
fano's move t o stagger the three-year terms, 
received a p r e l i m i n a r y i n j u n c t i o n J u l y 8 
t h a t allows him t o r e t a i n h i s seat. A hear-
i n g on h i s request f o r a permanent i n j u n c -
t i o n has been scheduled f o r Sept. 7 i n the 
f e d e r a l d i s t r i c t court i n P i t t s b u r g h . 
Saloom's s u i t against Califano charges 
t h a t the secretary a r b i t r a r i l y cut Saloom's 
three-year term of appointment, a c t i n g con-
t r a r y t o what the s t a t u t e says. As of mid-
J u l y , the J u s t i c e Department was considering 
whether t o appeal the temporary i n j u n c t i o n . 
LIST OF 8 SENT 
Meanwhile, nominations t o f i l l the 
vacancies had been received by the O f f i c e 
of Q u a l i t y Standards a f t e r a s o l i c i t a t i o n i n 
the Federal Register, and a l i s t of eight 
names selected and sent t o the secretary 
l a s t week. A spokesperson w i t h i n Califano's 
o f f i c e refused t o speculate on how long i t 
would take t o make the appointments, n o t i n g 
t h a t the issue was a s e n s i t i v e one. 
The three other Council members whose 
terms were cut t o one year are Donald C. 
Harrington, M.D., Alan R. Nelson, M.D., and 
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exclusive a u t h o r i t y on monitoring Medicaid 
h o s p i t a l care i n the s t a t e . 
3-LETTER SERIES 
Three l e t t e r s t o t h i s e f f e c t were sent 
hy Derzon t o the s t a t e o f f i c i a l s , and the 
t h i r d l e t t e r , dated J u l y 8, set the 30-day 
deadline. Derzon asserted t h a t the s t a t e 
d i d not have the a u t h o r i t y t o carry out what 
he c a l l e d d u p l i c a t i v e f u n c t i o n s . " I f there 
i s a vacuum regarding PSRO Medicaid review i n 
New York, i t i s a vacuum created hy the un-
w i l l i n g n e s s by the s t a t e t o allow New York 
PSROs t o carry out t h e i r s t a t u t o r y mandate," 
Derzon wrote i n h i s l e t t e r t o Commissioner 
P h i l i p L. Toia of the New York State Depart-
ment o f S o c i a l Services. 
Derzon said t h a t " i f enough obstac]es 
are placed i n the way o f t h i s implementation 
[ o f the PSRO program], physician support 
w i l l wane, and the success o f the program 
w i l l be placed i n r e a l jeopardy." There-
f o r e , he continued, " i t i s o f great impor-
tance both as a matter of the l e g a l r e q u i r e -
ments and the f e d e r a l s t a t u t e and the p r a c t i -
c a l implementation of the PSRO program, t h a t 
PSRO review f o r Medicaid i n New York begin t o 
move forward as i t has f o r the Medicare pro-
gram. This w i l l r e l i e v e the providers 
[the h o s p i t a l s ] i n the State of New York from 
the confusing and d u p l i c a t i v e review r e q u i r e -
ments which c u r r e n t l y e x i s t i n New York." 
Derzon also held out an o l i v e branch, 
saying "we bel i e v e t h a t the basis f o r s e t t l e -
ment ... e x i st s and we are hopeful t h a t a com-
pli a n c e hearing w i t h the undesirable poten-
t i a l f o r w i t h h o l d i n g of f e d e r a l funds t o the 
s t a t e can be avoided." However, he concluded 
by i n d i c a t i n g t h a t he expects "a s a t i s f a c t o r y 
r e s o l u t i o n of t h i s matter w i t h i n the next 30 
days." 
WILLING TO TALK 
Roger Herdman, M.D., deputy commission-
er of the s t a t e h e a l t h department sai d t h a t 
discussions had been conducted w i t h DHEW and 
t h a t "we were supposed t o meet w i t h the PSROs 
on a new memorandum of understanding but 
haven't heard from the PSROs." He t o l d PSRO 
Update t h a t the s t a t e had been t o l d "period-
i c a l l y f o r the l a s t s i x months t h a t we were 
out o f compliance." Herdman i n s i s t e d the 
s t a t e was w i l l i n g t o continue discussions 
w i t h DHEW o f f i c i a l s . He added, however 
t h a t Derzon was "a c t i n g tough down t h e r e , 
but we're tough t o o . " 
When asked what the s t a t e would do i f 
DHEW "issued some k i n d of p u n i t i v e a c t i o n , " 
Herdman r e p l i e d , " i t depends on what the 
a c t i o n i s . " He was then asked i f the s t a t e 
would take l e g a l a c t i o n i f such p u n i t i v e 
a c t i o n occurred. " I t might," he said. 
Herdman declared t h a t through the on-
s i t e program o f s t a t e inspectors i n 6 5 hos-
p i t a l s i n the s t a t e , $ 5 6 m i l l i o n had been 
saved since August 1 9 7 6 . He also t o l d PSRO 
Update t h a t the l e n g t h o f stay i n the hos-
p i t a l s had dropped a day-and-a-half and t h a t 
the number o f admissions had also dropped. 
"We're not very anxious t o give up a 
program which saved us so much money," 
Herdman said. "You know t h a t the net r e -
s u l t o f keeping rates constant and c u t t i n g 
l e n g t h o f stay i s a f i n a n c i a l squeeze which 
provides a very powerful i n c e n t i v e t o close 
beds, and t h a t ' s what the whole c o s t - c o n t r o l 
movement i s about." 
DOUBT OVER OUTCOME 
PSRO o f f i c i a l s were enraged by what 
they termed the "arrogance" of the s t a t e 
b u t , despite the sharp tone of Derzon's 
l e t t e r , d i d not f e e l very o p t i m i s t i c about 
the eventual outcome. The problem of p u n i -
t i v e a c t i o n , one o f f i c i a l s a i d , i s t h a t " i t 
i s so p u n i t i v e t h a t i t w i l l never be done." 
He po i n t e d out t h a t the f e d e r a l s t a t u t e says 
t h a t i f a s t a t e doesn't comply, a l l f e d e r a l 
funds w i l l be withdrawn. He added t h a t 
"the s t a t e knows t h a t DHEW w i l l never do 
t h i s . " 
As f o r compliance hearings, these could 
drag on f o r years. The only d i r e c t a c t i o n 
p o s s i b l e , then, according t o some PSRO 
o f f i c i a l s , i s f o r DHEW t o move immediately 
t o check the s t a t e w i t h a court a c t i o n . 
One p o i n t i n Derzon's l e t t e r noted t h a t 
the s t a t e i s out of compliance on prov i s i o n s 
l i m i t i n g preoperative stays t o one day and 
l i m i t i n g lengths o f stay t o 20 days. Derzon 
said t h i s i s also i n v i o l a t i o n o f the f e d -
e r a l s t a t u t e because "they would impermis-
s i b l y d i s c r i m i n a t e against some p a t i e n t s 
needing surgery." 
Herdman's p o s i t i o n — t h a t the state w i l l 
not defer t o the DHEW o f f i c i a l s ' demands— 
was echoed by other s t a t e o f f i c i a l s . One, 
Wi l l i a m L i d d l e , an ass i s t a n t commissioner o f 
h e a l t h , was quoted as saying "we inten d t o 
stand f i r m and have no i n t e n t i o n of backing 
down." 
Herdman and other state o f f i c i a l s have 
c o n t i n u a l l y contended t h a t the state's pro-
gram w i l l reduce costs. Herdman t o l d PSRO 
Update t h a t on a recent p i l o t program i n 
three New York C i t y h o s p i t a l s , "We disagreed 
w i t h the PSRO i n a ve i y s u b s t a n t i a l number 
of cases." He said the s t a t e teams compared 
t h e i r actions w i t h those of the PSRO, and 
"we denied more cases. " p 
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Califano action on PSR Council 
leaves 3 vacancies, 1 court suit 
(Continued from pg. l ) 
W i l l a r d Scrivner, M.D. Due t o leave the 
Council next June 30 are Council chairman 
M e r l i n K. DuVal, M.D., Ruth M. Covell, M.D., 
and Cornelius L. Hopper, M.D.B 
Fraud and abuse control 
legislation produces 
differing privacy plans 
WASHINGTON, D . C . — B i l l s d r a f t e d hy two 
House committees t o t i g h t e n f r a u d and abuse 
co n t r o l s f o r Medicare and Medicaid, while 
q u i t e s i m i l a r i n t h e i r PSRO p r o v i s i o n s , 
d i f f e r sharply on the issue o f priv a c y of 
p a t i e n t medical records. 
The Carter a d m i n i s t r a t i o n has thrown 
i t s weight behind the b i l l t h a t would 
authorize a study of priv a c y and p a t i e n t 
records r a t h e r than the b i l l t h a t would 
impose strong r e s t r i c t i o n s on the d i s -
closure of medical records. 
'A CAREFUL ALTERNATIVE' 
The b i l l c a l l i n g f o r a study was ap-
proved l a s t month by the House Committee 
on I n t e r s t a t e and Foreign Commerce. Speak-
ing f o r the a d m i n i s t r a t i o n , DHEW Secretary 
Joseph A. Cal i f a n o , J r . , said a study of 
the issue " o f f e r s an oppor t u n i t y t o formu-
l a t e a more c a r e f u l a l t e r n a t i v e t h a t would 
p r o t e c t i n d i v i d u a l privacy w h i l e preserving 
our a b i l i t y t o t r a c e disease and t o research 
i t s cure." 
The House Ways and Means Committee's 
b i l l , on the other hand, includes a p r o v i -
sion sponsored by Rep. P h i l i p M. Crane 
( R - 1 1 1 . ) t h a t would bar d i s c l o s u r e o f medi-
c a l records t o f e d e r a l employees or govern-
ment agents i n most circumstances unless 
the p a t i e n t has signed and dated a consent 
statement a u t h o r i z i n g the d i s c l o s u r e f o r a 
s p e c i f i c time period. 
"Your committee i s concerned t h a t suf-
f i c i e n t safeguards may not c u r r e n t l y e x i s t 
t o p r o t e c t the privacy of p a t i e n t s ' medical 
records," said the Ways and Means report t o 
the House. " E x i s t i n g p o l i c i e s w i t h respect 
t o access t o medical records by agents of 
the f e d e r a l government, as w e l l as others, 
may provide o p p o r t u n i t i e s f o r unnecessary 
invasions o f i n d i v i d u a l r i g h t s of privacy." 
PSRO EFFECT 
Under the b i l l , PSROs would not be 
permitted t o inspect or r e q u i r e the d i s -
closure o f " i n d i v i d u a l l y i d e n t i f i a b l e medi-
c a l records" without a u t h o r i z a t i o n by the 
p a t i e n t except f o r the purpose o f perform-
ing u t i l i z a t i o n review or f o r i n v e s t i g a t i n g 
f r a u d and abuse i n Medicare, Medicaid and 
maternal and c h i l d h e a l t h care. But the 
rep o r t also notes the Ways and Means Com-
mittee's view " t h a t a PSRO i s not a fr a u d 
d e t e c t i o n o r g a n i z a t i o n " and would be ex-
pected t o review the services o f so-called 
Medicaid m i l l s f o r the same purposes i t 
reviews services i n h o s p i t a l s . 
DHEW has mounted an at t a c k on the Crane 
amendment, saying i t threatens government's 
a b i l i t y t o gather i n f o r m a t i o n on breast 
cancer, determine the safety o f new drugs 
and medical devices and t r a c k venereal 
disease. The government couldn't have 
i n v e s t i g a t e d the P h i l a d e l p h i a Legionnaires' 
disease outbreak l a s t summer and couldn't 
have probed decades-old medical records t o 
discover the danger of va g i n a l cancer i n 
the daughters o f women t r e a t e d w i t h DES 
20 years ago, DHEW said. "An immediate 
consequence would be t o hinder many of our 
e f f o r t s t o p r o t e c t the p u b l i c h e a l t h , " 
Califano wrote June 8 i n a l e t t e r t o Rep. 
Paul Rogers (D-Fla.), who chairs the Com-
merce Committee's h e a l t h subcommittee. • 
Privacy Protection Study 
urges adoption of series 
of safeguards on information 
WASHINGTON, D.C—The Privacy Protec-
t i o n Study Commission, created by Congress 
t o i n v e s t i g a t e the growing use o f record-
keeping systems, has underscored the r i g h t 
o f c i t i z e n s t o know what i s reported about 
them i n h e a l t h , insurance and other f i l e s 
and t o correct inaccurate i n f o r m a t i o n . 
The commission's 651-page r e p o r t was 
presented t o President Carter at a White 
House ceremony J u l y 12 and discussed the 
same day at j o i n t hearings o f the Senate 
Committee on Governmental A f f a i r s and a 
House subcommittee on government infonna-
t i o n and i n d i v i d u a l r i g h t s . 
MEDICAL RECORD SAFEGUARDS 
The panel made a series o f recommenda-
t i o n s t o t i g h t e n safeguards on the s t o r i n g 
o f personal i n f o r m a t i o n , i n c l u d i n g ih pro-
posals d i r e c t e d at medical records. 
Congress was asked, f o r instance, t o 
req u i r e t h a t doctors, h o s p i t a l s and other 
providers o f subsidized h e a l t h care conform 
w i t h s p e c i f i e d safeguards on in f o r m a t i o n 
about p a t i e n t s "as a c o n d i t i o n o f p a r t i c i -
p a t i o n i n the Medicare and Medicaid pro-
grams ." 
The r e p o r t , t i t l e d "Personal Privacy 
i n an Information Society," i s a v a i l a b l e 
f o r $5 a copy from the U.S. Government 
P r i n t i n g O f f i c e , Superintendent o f Docu-
ments, Washington, D.C. 20it02. Use stock 
number 052-003-00395-3 when o r d e r i n g . • 
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HCFA's structure brings 
3 major programs together, 
but leaves National PSR Council 
under Asst. Sec. for Health 
The accompanying chart portrays the 
s t r u c t u r e o f the Health Care Financing 
A d m i n i s t r a t i o n and gives the names o f the 
a c t i n g heads o f each o f the o f f i c e s t o which 
appointments had heen made hy mid-July. 
DHEW Secretary Joseph A. Ca l i f a n o , J r . , 
established the new agency by executive 
order March T, 1 9 7 7 . The three major pro-
grams t h a t HCFA un i t e s under one agency— 
Medicare, Medicaid and PSRO—formerly had 
operated from three separate sections o f 
DHEW. For PSROs, t h i s r e o r g a n i z a t i o n o f f e r s 
the p o t e n t i a l f o r more uniform p o l i c y gov-
erning PSRO review of Medicare and Medicaid 
medical services. 
COUNCIL SEPARATED 
While HCFA removed the operations p a r t 
o f the PSRO program from the r e s p o n s i b i l i t y 
of the a s s i s t a n t secretary f o r h e a l t h , i t 
d i d not amalgamate the National PSR Council, 
which remains under the a s s i s t a n t secretary, 
a d m i n i s t r a t i v e l y w i t h i n the O f f i c e of 
Qua l i t y Standards. This separation between 
the PSRO program and i t s advisory group of 
physicians has prompted c r i t i c i s m from sev-
e r a l q u a r t e r s , notably from Sen. Herman 
Talmadge (D-Ga.) (see separate s t o r y ) . 
I n Federal Register announcements June 
2 8 and 2 9 , the o r g a n i z a t i o n and fun c t i o n s 
of both HCFA and the a s s i s t a n t secretary f o r 
h e a l t h are described. 
Replacing the abolished Bureau o f 
Qua l i t y Assurance i s the O f f i c e o f Profes-
s i o n a l Standards Review Organizations, one 
of two sections o f the Health Standards and 
Qual i t y Bureau o f HCFA. The other s e c t i o n , 
the O f f i c e o f Standards and C e r t i f i c a t i o n , 
i s responsible f o r developing, i n t e r p r e t i n g 
and implementing h e a l t h and safety standards 
f o r providers under Medicare and Medicaid. 
GORAN'S TWO HATS 
The OPSRO i n i t s new guise, continues 
t o be headed by Michael J. Goran, M.D., 
formerly d i r e c t o r of BQA, who wears two hats 
i n HCFA: he i s the associate a d m i n i s t r a t o r 
f o r Health Standards and Qu a l i t y Bureau and 
the a s s i s t a n t a d m i n i s t r a t o r f o r OPSRO. A l l 
o f f i c e s w i t h i n HCFA are headed by a c t i n g 
a d m i n i s t r a t o r s at t h i s time. 
The a d m i n i s t r a t o r of HCFA, Robert A. 
Derzon, came t o DHEW from the U n i v e r s i t y of 
C a l i f o r n i a at San Francisco, where he was 
d i r e c t o r of h o s p i t a l s and c l i n i c s . His 
newly appointed deputy a d m i n i s t r a t o r i s 
Wi l l i a m D. F u l l e r t o n , who most r e c e n t l y had 
served as a consultant t o Secretary Califano 
on health-cost issues, hut u n t i l e a r l y t h i s 
year had headed the Washington o f f i c e o f 
the American Association of PSROs. P r i o r t o 
t h a t , he had heen the s t a f f d i r e c t o r f o r 
h e a l t h matters w i t h the House Ways and Means 
Committee. • 
HCFA chief sees mandate 
of agency as seeking balance, 
restoring public confidence 
Robert A. Derzon, the new c h i e f o f the 
Health Care Financing A d m i n i s t r a t i o n , took 
the o p p o r t u n i t y o f a forum at the National 
Leadership Conference on Health h e l d June 
2 8 - 2 9 i n Washington t o set f o r t h h i s view of 
the problems f a c i n g HCFA and of the mandate 
i t has been given by the secretary o f DHEW. 
ANOTHER DIMENSION 
" I hope t h i s agency can f i n d the balance 
p o i n t s t h a t w i l l help r e s t o r e p u b l i c c o n f i -
dence i n our p u b l i c program," he said. 
He put h e a l t h services i n broader context, 
saying t h a t besides o b t a i n i n g "the r i g h t 
q u a n t i t y and q u a l i t y o f h e a l t h services at a 
reasonable cost," people are also seeking 
adequate education, decent housing, economic 
growth, employment m o b i l i t y and "some occa-
s i o n a l r e c r e a t i o n . " 
Derzon mentioned some of the d i f f i c u l t i e s 
surrounding government h e a l t h f i n a n c i n g pro-
grams . " I t ' s obvious t o me t h a t we are 
spending too much time on past years' prob-
lems. Not s u r p r i s i n g l y , many of these 
issues were created by f a u l t y p u b l i c p o l i c y . 
Some problems, however, are the r e s u l t of 
p r i v a t e s e l f i s h n e s s ; some are a r e f l e c t i o n o f 
the i n d i r e c t i o n o f the v o l i i n t a r y sector," he 
t o l d the gathering o f p r i v a t e - and p u b l i c -
sector leaders i n h e a l t h , convened by the 
N a t i o n a l Journal and Senators Edward M. 
Kennedy (D-Mass.) and Jacob K. J a v i t s 
(R-N.Y.). 
" I hope we can f i n d a meeting ground w i t h 
the p r i v a t e sector on whom we are so depen-
dent and w i t h whom we are a l t o g e t h e r i n t e r -
dependent," he said. "At the very time when 
we should be p u l l i n g t o g e t h e r , we seem t o 
be coming a p a r t — a bad omen f o r both p r i v a t e 
providers and government, and, t h e r e f o r e , a 
bad omen f o r b e n e f i c i a r i e s who depend upon 
a l l o f us." 
WHERE IS THE CONCERN? 
The HCFA a d m i n i s t r a t o r spoke at l e n g t h of 
c o n t r o l l i n g health-care costs, which was the 
theme of the conference, and took t o task 
members o f h i s profession. He s a i d , " I am 
p a r t i c u l a r l y d i s t r e s s e d by the lack of con-
cern toward costs by some h o s p i t a l adminis-
t r a t o r s , by some physicians, and by some 
health-care c o n s t i t u e n t groups. I f they are 
i n t e r e s t e d , they seem t o o f f e r few important 
suggestions about how t o moderate those 
costs. " C u r i o u s l y , " he continued, " b i g indus-
t r y seems he l p l e s s . Business executives do 
not shop f o r care the way they do f o r other 
supplies and services." 
Derzon recommended t h a t p r o v i d e r s , "par-
t i c u l a r l y physicians i n the h o s p i t a l s e t -
t i n g , " be engaged i n cost saving. "Hospital 
a d m i n i s t r a t o r s , t r u s t e e s and physicians can 
work together but they never seem t o t r y 
very hard on t h i s p a r t i c u l a r issue and they 
don't t r y across m u l t i p l e h o s p i t a l boundaries 
f o r l a r g e scale savings through r e g i o n a l i z a -
t i o n . I t ' s never too l a t e t o s t a r t those 
processes," Derzon d e c l a r e d . • 
Finance Committee schedules 
hearing for GAO report on 
reorganization creating HCFA 
A Government Accounting O f f i c e report 
on the Health Care Financing A d m i n i s t r a t i o n 
requested by Sen. Robert Dole (R.-Kan.) 
w i l l be the subject of hearings t e n t a t i v e l y 
scheduled f o r J u l y 21 by the Senate Finance 
Committee subcommittee on h e a l t h . 
The newly organized HCFA (see separate 
s t o r y and c h a r t ) has been under f i r e from 
Sen. Herman Talmadge (D-Ga.) who at recent 
hearings of h i s Senate h e a l t h subcommittee 
(on h i s Medicare-Medicaid reform b i l l ) com-
plained t h a t the DHEW re o r g a n i z a t i o n c r e a t -
ing HCFA could confuse the d i r e c t i o n of 
PSROs. 
Talmadge noted t h a t PSRO p o l i c y and 
the National PSR Council remain under 
the a u t h o r i t y of the U.S. Public Health 
Service, w h i l e PSROs are administered 
through DHEW's new Health Care Financing 
A d m i n i s t r a t i o n . 
Dole, the ranking Republican on the 
subcommittee, asked f o r a 30-day i n v e s t i g a -
t i o n of the r e o r g a n i z a t i o n by the GAO, Con-
gress's a u d i t i n g agency. 
CALLED 'BOONDOGGLE' 
Talmadge was q u i t e c r i t i c a l of the 
r e o r g a n i z a t i o n , saying t h a t i t may be 
"another massive bureaucratic boondoggle." 
He was j o i n e d by Dole who said the reorgan-
i z a t i o n may represent "a bureaucratic 
Frankenstein." 
Both were e s p e c i a l l y concerned about 
the c r e a t i o n of new "supergrade" p o s i t i o n s . 
These are p o s i t i o n s g e n e r a l l y held by 
agency c h i e f s at the highest government pay 
l e v e l s . Talmadge said the HCFA seeks 2 9 
supergrade employees where 13 had been 
required i n the agencies t h a t are being 
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consolidated i n the name of e f f i c i e n c y . 
C a l i fano, i n a l e t t e r t o Talmadge, 
said the HCFA would have a s t a f f of more 
than U , 0 0 0 and a budget of nearly $ U 0 
b i l l i o n annually. One i n t e n t i o n was t o 
b e t t e r coordinate p o l i c y f o r Medicare and 
Medicaid. He said the number of supergrade 
p o s i t i o n s being t r a n s f e r r e d t o HCFA from 
PSRO, Medicaid, Medicare and long-term care 
was 13. I n a d d i t i o n , some supergrade 
p o s i t i o n s are being t r a n s f e r r e d from r e -
g i o n a l o f f i c e s , c r e a t i n g a t o t a l of 2 8 
supergrade p o s i t i o n s . However, Califano 
said the department plans t o use only 2 2 
of those p o s i t i o n s at t h i s time, and he 
denied there had been a doubling o f super-
grade p o s i t i o n s i n HCFA, as Talmadge char-
ged.* 
Cut-off of Medicaid funds 
to 20 states delayed by DHEW 
The expected f e d e r a l c u t - o f f of $lh2 
m i l l i o n i n Medicaid funds t o 2 0 states J u l y 
1 has been delayed f o r three months by an 
amendment t o a minor t a r i f f b i l l passed by 
Congress and signed by President Carter 
e a r l y t h i s month. 
DHEW had announced i t would h a l t Medic-
a i d funds t o those states t h a t had f a i l e d 
t o comply w i t h Medicaid u t i l i z a t i o n review 
requirements. (PSRO Update, June 1 9 7 7 . ) * 
Peer review In the courtroom: 
Use of PSRO norms, standards, 
and criteria In malpractice litigation 
(Continued from pg. 8) 
a consensus by p r a c t i t i o n e r s throughout the 
country. This n a t i o n a l approach was f i r s t 
seen i n cases i n v o l v i n g medical s p e c i a l t i e s , 
where i t became evident t h a t those claiming 
themselves t o be uniquely q u a l i f i e d i n a 
given area q u i t e o f t e n had no l o c a l basis of 
comparison and, thus, had t o be evaluated on 
the basis of what s i m i l a r s p e c i a l i s t s i n 
other l o c a l i t i e s considered acceptable 
p r a c t i c e . 
The Senate Finance Committee, i n i t s 
ig'jh r e p o r t on the progress of the PSRO 
program, said t h a t "the i n t e n t i o n [ o f Sec-
t i o n 1 1 6 7 of the PSRO law] i s t o remove any 
i n h i b i t i o n t o proper exercise of PSRO func-
t i o n s , or the f o l l o w i n g , by p r a c t i t i o n e r s and 
pro v i d e r s , of standards and norms recommended 
by the review o r g a n i z a t i o n . " As i t stands. 
Section II67 appears merely t o r e i t e r a t e 
due-care standards p r e s e n t l y applied by the 
common law. The section states t h a t even 
i f a physician f o l l o w s the PSRO review 
g u i d e l i n e s , he w i l l "gain" immunity from 
malpractice l i a b i l i t y only i f he also has 
exercised "due care" i n the treatment ren-
dered. Thus, a physician sued f o r malprac-
t i c e cannot escape l i a b i l i t y v i a the immun-
i t y clause by pleading compliance w i t h PSRO 
norms, standards and/or c r i t e r i a unless 
proof of compliance i s accompanied by a 
showing of p r o f e s s i o n a l due care and 
d i l i g e n c e . 
IMMUNITY SECTION'S VALUE 
The immunity s e c t i o n , w h i l e not sup-
p l a n t i n g the due-care standard, may never-
theless be s i g n i f i c a n t i n some malpractice 
actions. I n a malpractice case based on 
the defendant's alleged negligence i n 
s e l e c t i n g an i n c o r r e c t method of treatment, 
the use of a PSRO standard may have strong 
e v i d e n t i a r y value. A v i o l a t i o n of a PSRO 
standard, which can be i n t e r p r e t e d as devia-
t i o n from an acceptable range o f behavior, 
may i n some instances be a strong i n d i c a -
t i o n of improper p r o f e s s i o n a l behavior. 
F a i l u r e t o conform t o s p e c i f i c treatment 
elements may be medically and l e g a l l y 
j u s t i f i e d because a given case may re q u i r e 
c e r t a i n treatment procedures not s p e c i f i c a l -
l y l i s t e d by the PSRO; c r i t e r i a l i s t s are 
not "cookbooks" but r a t h e r e v a l u a t i v e t o o l s 
subject t o a l t e r a t i o n . V i o l a t i o n of a norm 
ought not t o , i n and o f i t s e l f , be very 
strong evidence o f negligence, e s p e c i a l l y 
i n unusual circumstances surrounding a pa-
t i e n t ' s c o n d i t i o n and treatment prescribed. 
Apparently agreeing, the Senate Finance 
Committee r e p o r t s t a t e d , " F a i l u r e t o order 
or provide care i n accordance w i t h the norms 
employed by PSRO i s not intended t o create 
a l e g a l presumption of l i a b i l i t y . " 
MAY BE 2-EDGED SWORD 
Nevertheless, i f a court allows the 
PSRO standard i n t o evidence, such informa-
t i o n may be h e l p f u l i n evaluating the con-
duct of the a l l e g e d l y negligent physician. 
The standard can be a two-edged sword, f o r 
i t may be equally valuable i n defending a 
physician as i n proving the existence of a 
def i c i e n c y . A demonstration t h a t the phy-
s i c i a n being sued acted i n accordance w i t h 
PSRO standards may help prove t h a t ade-
quate s k i l l and d i l i g e n c e were exercised. 
This i s not t o say t h a t the conformance 
to or v i o l a t i o n of a PSRO standard would 
by i t s e l f c o n s t i t u t e or r e f u t e negligence, 
f o r a showing of "due care" would s t i l l 
be r e q u i r e d . However, a j u r y of twelve 
nonphysicians can be expected t o give 
strong weight t o an i m p a r t i a l standard 
developed by physicians f o r nonadversary 
uses. • 
John D. Blum, J.D. 
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New book examines key issues 
involving PSROs and the law 
PSROs and The Lav i s the t i t l e of a 
newly published book of i n t e r e s t t o both 
physicians and lawyers, co-authored by 
PSRO Update c o n t r i b u t i n g e d i t o r John D. 
Blum, J.D., M.Sc, along w i t h Paul M. 
Gertman, M.D., d i r e c t o r of the Q u a l i t y As-
surance Unit of U n i v e r s i t y H o s p i t a l i n 
Boston and d i r e c t o r of the Health Service 
Research and Development Program at Boston 
U n i v e r s i t y Medical Center; and Jean Rabinow, 
J.D., former s p e c i a l counsel t o U n i v e r s i t y 
H o s p i t a l and a member of the Health Care 
Research Section at Boston U n i v e r s i t y 
School of Medicine. 
The book, which discusses major t o p i c s 
i n the developing f i e l d of modern medical 
law and o f f e r s general guidelines t o peer 
review law, i s the r e s u l t o f "about one-
and-a-half t o two years of work," according 
t o co-author Blum, who i s also a research 
associate i n h e a l t h law at Boston U n i v e r s i t y 
Health P o l i c y I n s t i t u t e . 
Among the p e r t i n e n t t o p i c s covered are 
c o n f i d e n t i a l i t y and peer review, the con-
s t i t u t i o n a l i t y of PSROs, the costs and cost 
impact of the PSRO program, PSRO law, and 
peer review and medical malpractice. The 
f o l l o w i n g a r t i c l e i s an adaptation by the 
author of a p o r t i o n of the chapter on 
medical malpractice. 
The book i s a v a i l a b l e f o r $ l 8 from 
Aspen Systems Corporation, 20010 Century 
Boulevard, Germantown, MD 20T6T.B 
ANALYSIS 
Peer review In the courtroom: 
Use of PSRO norms, standards, 
and criteria In malpractice litigation 
John D. Blum, J.D., co-author of the 
newly published PSROs and the Law, i n the 
f o l l o w i n g a r t i c l e discusses whether the 
norms, standards and c r i t e r i a developed 
by peer review organizations w i l l be used 
as evidence i n medical malpractice cases, 
suggesting t h a t the l e g a l t r e n d i s toward 
such a p p l i c a t i o n . The a r t i c l e , adapted 
from a chapter by the author on malprac-
t i c e and peer review, leads one t o t h i n k 
t h a t i f the l e g a l t r e n d indeed i s i n t h a t 
d i r e c t i o n , physicians may f i n d i n the 
f u t u r e t h a t t h e i r medical behavior w i l l be 
evaluated i n court by guidelines t h a t are 
c u r r e n t l y being developed i n PSROs around 
the c o u n t r y . — E d i t o r 
An area c e r t a i n t o r a i s e disputes i n 
malpractice l i t i g a t i o n concerns the a p p l i -
c a t i o n of PSRO evaluative t o o l s — norms, 
standards and c r i t e r i a — developed by 
physicians t o judge t h e i r peers' behavior 
as evidence i n c o u r t . 
STATUTES NOT BROAD ENOUGH 
Many states have laws t h a t safeguard 
peer review committee records from being 
used i n e i t h e r t r i a l or discovery proceed-
ings, but such s t a t u t e s are not broad 
enough t o cover the evaluative measures 
used by those committees. The process of 
int r o d u c i n g any new type of evidence i n t o 
court i s a d i f f i c u l t one. I n the case of 
the PSRO norms, standards and c r i t e r i a , 
a hearsay o b j e c t i o n would have t o be over-
come, but i t seems t h a t w i t h expanded use 
of these measurement t o o l s n a t i o n a l l y they 
w i l l be allowed i n t o evidence perhaps even 
on a r o u t i n e basis. Some courts have 
demonstrated a w i l l i n g n e s s t o allow widely 
used evaluative standards such as JCAH 
guidelines as evidence. 
The medical negligence case — a form 
of medical malpractice — i s b a s i c a l l y 
s i m i l a r t o other l i a b i l i t y actions i n t h a t 
the p l a i n t i f f must demonstrate three basic 
elements: breach of duty owed, proximate 
cause and damage. 
'DUE-CARE' STANDARD 
A physician defendant i s held t o the 
standard of "due care," meaning t h a t i n 
any given case the physician must exercise 
appropriate p r o f e s s i o n a l judgment, which 
i s u s u a l l y considered t o be the use of 
adequate knowledge and s k i l l i n t r e a t i n g a 
p a t i e n t . 
I n the process of evaluating whether a 
physician defendant exercised "due care" 
i n a given s i t u a t i o n , a number of f a c t o r s 
come i n t o play. The defendant's t r a i n i n g , 
s p e c i a l t y and l o c a l i t y of p r a c t i c e are a l l 
f a c t o r s t h a t courts consider i n determining 
the standard t o be applied t o the defendant 
physician. 
U n t i l r e c e n t l y , a physician's p e r f o r -
mance was evaluated at t r i a l on the basis 
of what t h a t i n d i v i d u a l ' s peers i n the same 
l o c a l i t y d i d i n a s i m i l a r s i t u a t i o n . Now, 
physicians are o f t e n judged on the basis of 
n a t i o n a l standards developed as a r e s u l t of 
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